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Is my company insolvent?

Being under cash-flow pressure is not the same as being insolvent, but it is clearly
a significant warning sign.  It is imperative to understand that, if your business is
insolvent, there is a fundamental shift in the director’s duty of care, from acting for
the shareholders, to ensuring the creditors position is protected and maximised.

So  how  do  you  know  if  your  business  is  insolvent?  Beware  that  apparently
insignificant  issues  can  quickly  lead  to  business  failure  when  combined.  This
following definitions of  insolvency will give an indication whether your company is
insolvent or not.

The 3 definitions of insolvency

• The cash-flow test
Simply, can the company pay its debts as and when when they fall due for
payment? For example, if you are not paying the deductions from employees
for PAYE & NIC across to the Inland Revenue on the 19th of the month after
the month they were deducted, then your company is insolvent.

Your trade creditors will normally sell to you on 30 days terms; if you are not
paying within 30 days, then your company could be deemed to be. 

A director has a legal requirement to understand this issue. If he/she believes
that the company has insufficient cash to pay its liabilities on time, then they
must take advice/action.

• The balance sheet test
Simply,  does your  company owe more than it  owns,  or  are  the company’s
assets exceeded by its liabilities? If yes, then your company is insolvent. It is
important to point out that this test should include contingent and/or prospective
liabilities.

An apparently healthy, solvent balance sheet may include a number of assets
that are overstated, particularly stock and work in progress, or debtors that are
not really collectable and should have been written off. After deducting these
items, many balance sheets become insolvent. Be prudent, as you are legally
required to present accounts to reflect a true and fair picture of the business.

• The legal action test
If  a creditor  has obtained a County Court  Judgement, even if  the debt was
disputed, this is  deemed to demonstrate the company’s insolvency, and the
creditor  may well  present  a petition to the court  wind up the company.  If  a
creditor has obtained a statutory demand for greater than £750 and it remains
unpaid for more than 21 days, then the creditor may petition to wind up the
company (refer to Winding-Up Petition, What does this mean for me?).
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Possible personal liability

If company directors are found guilty of continuing to allow a business to trade
whilst insolvent, they may become personally liable for the debts incurred by the
company from the time the business was deemed to be first insolvent. 

What should a director of an insolvent company do?

If you believe that your company is, or is likely to become, insolvent, then it is vital
that you take action to immediately address the insolvent position. Remember, if
your company is insolvent, you are under a legal duty to act at all times to protect
and maximise creditors interests.

If there is no reasonable prospect of new and/or additional capital/finance being
introduced to the business to return the balance sheet to a solvent position, or at
the very least to remove the cash-flow pressures, then you must act now to protect
you and your business.

How can Brunswick Business Solutions help me save my business?

We work for you and your business,  not  your creditors.  Rest assured that our
insolvency planning service will guide and protect you and your business all the
way. Our sole objective is that your business survives and prospers.

Many fundamentally profitable businesses are weighed down by historical debt.
The business and a limited company are two separate entities, and are all  too
often confused and treated as  one.  A good,  strong and healthy  business can
easily, legally, be extracted from a bad, frail and ailing company.

In many cases, as evidenced by many recent high profile High Street retailers, the
most effective method of dealing with an insolvent company burdened with debt is
not to borrow additional money, placing additional financial strain on the business,
but  to  plan  and  structure  an  insolvency  using  the  insolvency  legislation  and
procedures, and under our expert guidance, seamlessly transfer the business and
assets to a phoenix company.

The phoenix company then simply carries on the business of the old, insolvent
company, with virtually no difference, save that the phoenix company is free of
debt,  and therefore in a much healthier  and stronger financial  position.  It  is  of
course  also  much  easier  to  raise  finance  for  a  phoenix  company,  free  of  the
burden of historical debt.

By working for you and not your creditors, we can give pragmatic advice on the
very best and most beneficial options for you and your business.
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0871 245 8800
or call your nearest regional office

York  01904 287107
Bradford  01274 459109

Manchester  0161 262 0188
Birmingham  0121 330 0148

Cardiff  02920 140025
Swindon  01793 295029
Slough  01753 249021
London  020 0888 0154

Winchester  01962 250820
Plymouth  01752 933033

www.brunswick-business-solutions.co.uk

info@brunswick-business-solutions.co.uk

Correspondence address

6 Westonbirt House
Woodcutters Mews

Swindon
SN25 4DP
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